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NATIONAL INSTITUTE FOR TRIAL ADVOCACY

CENTER FOR LEGAL AID EDUCATION


FLORIDA DEPOSITION PROGRAM


ORLANDO, FL

DECEMBER 8-10, 2008

PROGRAM SCHEDULE
I.  METHOD OF INSTRUCTION
The method of instruction for this deposition program will follow the basic learning/teaching model developed by the National Institute for Trial Advocacy (NITA).  The emphasis will be on "learning by doing" in a simulated deposition setting followed by constructive faculty critique.  In addition, the program will contain some lectures and demonstrations concerning deposition skills and the issues of Professional Responsibility and Professionalism attendant to the taking and defending of depositions.

For the purposes of this program you will be designated as either an "A" or a "B".  The "A's" will represent Margaret Polisi and the "B's" will represent Simon Clark and the law firm of Parker & Gould.  The assignments for taking or defending the depositions in the case of Polisi v. Clark and Parker & Gould will be made according to the "A"/"B" designation.  

Before the program begins, it is absolutely essential that the participants become thoroughly familiar with the Polisi v. Clark et al. materials.  All of the problems for the program are based on these materials.  Preparation in advance of the program is necessary because preparation time during the program is limited. 

In addition, you have been provided a copy of Malone & Hoffman, The Effective Deposition: Techniques and Strategies That Work.  This book will serve as a primer on the skills necessary for taking and defending depositions.  To the extent that you can read this book before the program, you can avoid some of the basic pitfalls in taking and defending depositions, and make greater progress in developing your skill level during the program.

II.  MATERIALS
The materials for this program are:

(1)
Bocchino & Sonenshein, Developing Deposition Skills, Polisi v. Clark et al., NITA, 2nd Edition, 2001.  (Participants will receive either the Materials for the Plaintiff's Law Firm or the Materials for the Defendant's Law Firm.  Faculty members will receive the Materials for the Faculty.)

(2)
Malone & Hoffman, The Effective Deposition: Techniques and Strategies That Work, Revised 3rd Edition, NITA, 2007.

III. SCHEDULE OF TOPICS AND ASSIGNMENTS
MONDAY, DECEMBER 8, 2008

11:00 - 12:30

Faculty Training Session and Lunch  - 

11:30 – 1;00
Program Registration – 
All meet in demonstration room - TBA

1:00 - 2:30
1.
Introduction to the Program

2.
Demonstration of witness preparation and discussion of the ethical considerations of witness preparation 

3.
Demonstration of taking and defending a deposition on preliminary matters/ethical considerations -- Polisi in Polisi v. Clark et al.

2:30 - 2:45

Break
	
	
Workshop #1 and #2

Introduction to Deposition Skills
Workshops #1 and #2 introduce participants to (1) starting the deposition; (2) dealing with preliminary matters; (3) questioning on the relevant background of a witness; and (4) an introduction to the Funnel Approach to the questioning of a witness.  The Funnel Approach, which is one method of attempting to ensure a complete and comprehensive exploration of a witness' knowledge of a particular subject matter, begins every topic with broad, open-ended questions and progressively narrows the focus of the questions until at the end of the "funnel" the questions are very specific.  For the purposes of Workshops #1 and #2, please refer to Malone and Hoffman, The Effective Deposition, (hereinafter Malone & Hoffman), Chapters Six, Seven, Eight and Thirteen.

When conducting the deposition vignettes assigned in Workshops #1 and #2, keep in mind that in addition to obtaining relevant information, the inquiry of a witness regarding preliminary matters has another, probably more important purpose.  This portion of the deposition should be used to put the witness at ease, and set a friendly tone for the deposition.  In addition, the basic format of the deposition whereby the witness is encouraged to be expansive in the answering of questions is set for the rest of the proceeding.
	


MONDAY, DECEMBER 8, 2008 - Continued
2:45 - 3:30
Workshop #1 -- Introduction to Deposition Skills -- Polisi and Clark in Polisi v. Clark et al. (Meet in Break-up Groups - See Room Assignment Schedule)

During this workshop, the A's will represent Polisi and the B's will represent Clark and Parker & Gould in the depositions of Polisi and Clark.

B's, on behalf of Defendants, take the deposition of Polisi from the moment you are ready to start the deposition through your coverage of:*
(1)
The preliminary matters concerning stipulations, deposition procedures, the purpose of the deposition and Polisi's personal and educational background before joining Parker & Gould;

(2)
Polisi's employment with Parker & Gould as a paralegal and law clerk, with particular attention to her relationships with Clark and Fuller;

(3)
How Polisi obtained her position as an associate with Parker & Gould, and her qualifications for that position; and

(4)
Polisi's understanding of her job duties as an associate at Parker & Gould, the evaluation process for associates at Parker & Gould, and the requirements necessary to obtain a partnership at the firm.

A's, on behalf of Plaintiff, defend your client's interests during her deposition.

3:30 - 3:45

Break

*
An individual participant should not try to cover all of these topics in the time allocated for each person.  Each participant should pick 1 or 2 of these topics and attempt to develop each topic as completely as possible in the time available to question the deponent.
MONDAY, DECEMBER 8, 2008 - Continued
3:45 - 4:30
Workshop #2 -- Introduction to Deposition Skills -- Polisi and Clark in Polisi v. Clark et al. (Meet in Break-up Groups - See Room Assignment Schedule) 

A's, on behalf of Plaintiff, take the deposition of Clark from the moment you are ready to start the deposition through your coverage of:*

(1)
The preliminary matters concerning stipulations, the purpose of the deposition, deposition procedures, and Clark's personal and educational background;

(2)
Clark's employment history as a lawyer, including a description of the type of work he does, the role of associates in cases he handles, and his relationship to Cliff Fuller;

(3)
Clark's relationship with Polisi during her employment as a paralegal and a law clerk at Parker & Gould, his influence in her obtaining a law degree, and his role in her being hired as an associate at Parker & Gould; and

(4)
Clark's understanding of the evaluation process for associates at Parker & Gould and his role in the process, both as a partner and as the Chair of the Litigation Section of the firm.

B's, on behalf of Defendants, defend your client's interests during Clark's deposition.

4:30 - 4:45

Break
4:45 - 6:00
Lecture on Deposition Skills and the Ethics of Deposition Practice
All meet in demonstration room - TBA


*
An individual participant should not try to cover all of these topics in the time allocated for each person.  Each participant should pick 1 or 2 of these topics and attempt to develop each topic as completely as possible in the time available to question the deponent.
TUESDAY, DECEMBER 9, 2008
 8:30 - 9:00

Faculty Meeting 

	
	
Workshops #3 - #6

Information Gathering and Using Exhibits
Workshops #3 through #6 concentrate on information gathering skills with an emphasis on 

(1) developing and executing a questioning formula, such as the Funnel Approach, for obtaining complete information; (2) the use of simple language; (3) taking care to create a clear record of the deposition; (4) listening carefully to answers; (5) making and dealing with objections; and (6) the use of exhibits during the deposition.  For the purposes of Workshops #3 through #6, please refer to Malone & Hoffman, Chapters Two, Five, Nine, Ten and Fourteen.
	


9:00 - 10:30 
Workshop #3 -- Information Gathering and Using Exhibits -- Polisi and Clark in Polisi v. Clark et al. (Meet in Break-up Groups - See Room Assignment Schedule)

B's, on behalf of Defendants, continue the deposition of Polisi concerning the following topics:*

(1)
Polisi's first four years as an associate at Parker & Gould, with particular attention to the firm's evaluation of her progress during that time period;

(2)
Polisi's fifth year at the firm, the evaluation process for that year, and the process whereby she decided, at that time, to remain with the firm;

(3)
Polisi's relationship with Clark before September of YR-4, including inquiry into her knowledge of Clark's reputation for having sexual relationships with employees of Parker & Gould; and

(4)
Polisi's work with Clark on the YR-4 through YR-3 law suit on behalf of Nita Computer World.

A's on behalf of Plaintiff, defend your client's interests.


*
An individual participant should not try to cover all of these topics in the time allocated for each person.  Each participant should pick 1 or 2 of these topics and attempt to develop each topic as completely as possible in the time available to question the deponent.
TUESDAY, DECEMBER 9, 2008 - Continued
10:30 - 10:45

Break
10:45 - 12:15
Workshop #4 -- Information Gathering and Using Exhibits -- Polisi and Clark in Polisi v. Clark et al. (Meet in Break-up Groups - See Room Assignment Schedule) 

A's on behalf of Plaintiff, continue the deposition of Clark concerning the following topics:*

(1)
Clark's sexual relationships with employees at Parker & Gould other than Polisi;

(2)
Clark's relationships with Polisi from the time she began work as an associate through her fifth year with the firm, and his role in her evaluation over this period of time;

(3)
Clark's relationship with Polisi from September YR-4 through the settlement of the NCW case on which they worked together, including his evaluation of her work on the case; and

(4)
Clark's relations, both personal and professional, from the onset of their sexual relationship, through December YR-3, including his intentions as to the continuation of the personal relationship, and his evaluation of her professional performance at Parker & Gould in regards to her qualifying for a partnership.

B's on behalf of Defendants, defend your clients' interests during Clark's deposition.

12:15 - 1:00 

Lunch

*
An individual participant should not try to cover all of these topics in the time allocated for each person.  Each participant should pick 1 or 2 of these topics and attempt to develop each topic as completely as possible in the time available to question the deponent.
TUESDAY, DECEMBER 9, 2008 - Continued
1:00 - 2:30 
Workshop #5 -- Information Gathering and Using Exhibits -- Polisi and Clark in Polisi v. Clark et al. (Meet in Break-up Groups - See Room Assignment Schedule)

B's, on behalf of Defendants, continue the deposition of Polisi concerning the following topics and any other relevant topics for Polisi in this case:*
(1)
Polisi's personal and professional relationship with Clark from January, YR-3 through December, YR-3, including her intentions as to the future of the relationship;

(2)
The termination of Polisi's sexual relationship with Clark, and her work for the firm from that time until the partnership decision of June of YR-2;

(3)
The circumstances concerning her decision to go forward on her partnership decision, and her basis for believing that she was discriminated against on the basis of her gender in that decision; and

(4)
Polisi's attempts to find alternative employment after receiving her six months' notice and her basis for believing that Clark defamed her in that process.

A's, on behalf of Plaintiff, defend your client's interests during her deposition.

2:30 - 2:45
Break



*
An individual participant should not try to cover all of these topics in the time allocated for each person.  Each participant should pick 1 or 2 of these topics and attempt to develop each topic as completely as possible in the time available to question the deponent.
TUESDAY, DECEMBER 9, 2008 - Continued
2:45 - 4:15
Workshop #6 -- Information Gathering and Using Exhibits -- Polisi and Clark in Polisi v. Clark et al. (Meet in Break-up Groups - See Room Assignment Schedule)  

A's, on behalf of Plaintiff, continue the deposition of Clark concerning the following topics and any other relevant topics for Clark in this case:*

(1)
The termination of the sexual relationship Clark and Polisi, his view of the cause of the break-up, and his reaction to the break-up;

(2)
Clark's understanding of Polisi's job performance at Parker & Gould from January - June of YR-2, his role in her work assignments and his evaluation of the quality of her work during that period;

(3)
The evaluation process for Polisi and the other associates eligible for partnership in June of YR-2, Clark's role in that process, his role at the meeting in which Polisi's candidacy for partnership was considered, and his opinion as to why Polisi was denied a partnership; and

(4)
Clark's role in Polisi's search for employment after she was denied a partnership at Parker & Gould, with particular inquiry into his letters of recommendation on her behalf.

B's, on behalf of Defendants, defend your clients' interests during Clark's deposition.

4:15 - 4:30

Break
4:30 - 6:00
Lecture/Demonstration - Ethics of Approaching and Speaking With the Former Employee of an Opposing Party  

All Meet in Demonstration Room 

(For the purposes of this Lecture/Demonstration the Model Rules of Professional Conduct will apply.)


*
An individual participant should not try to cover all of these topics in the time allocated for each person.  Each participant should pick 1 or 2 of these topics and attempt to develop each topic as completely as possible in the time available to question the deponent.
WEDNESDAY, DECEMBER 10, 2008
9:00 - 9:30

Faculty Meeting 
	
	
Witness Preparation
This segment of the program continues the participant's instruction in witness preparation.  Attention is given to obtaining and verifying information that the witness has, explaining the format and structure of the deposition, reviewing the rules that counsel would like the witness to follow in the giving of testimony at the deposition, dealing with the overzealous witness, and the role of counsel in shaping and molding the testimony of the witness.  For the purposes of witness preparation, please refer to Malone & Hoffman, Chapter Thirteen.
	


9:30 - 10:30
Witness Preparation of Fuller and Post in Polisi v. Clark et al. 

(Meet in Witness Preparation Groups - See Room Assignment 
 Schedule)

A's, on behalf of Plaintiff, prepare Fuller for his deposition.

B's, on behalf of Defendants, prepare Post for her deposition.

Witness preparation in this session will focus on basic witness preparation and on the professional responsibility limits on representation and preparation of a non-party witness in a deposition and the limits on acceptable preparation of a witness, including:

(1)
Determining whether the witness has any further information for counsel;

(2)
Allowing the witness to express any concerns about the deposition each participant must write out the five (5) most important questions that the witness will be asked. 

(3)
Explaining the format and structure of the deposition; and   

(4)
Reviewing the rules for the witness to follow during the deposition and any ethical concerns. 

10:30 - 10:45 

Break
WEDNESDAY, DECEMBER 10, 2008 - Continued
10:45 - 12:00
Witness Preparation and Ethical Considerations of Fuller and Post in Polisi v. Clark et al. (Meet in Witness Preparation Groups - See Room Assignment Schedule - Continued)
A's, on behalf of Polisi, prepare Fuller for his deposition regarding the following matters:

(1)
His personal and professional relationship with Polisi during her employment with Parker & Gould, and since her termination;

(2)
The evaluation process of Polisi for partnership, any differences between the treatment of her and the other associates eligible for partnership in June, YR-2, and the extent to which he believes Clark influenced the decision;

(3)
His knowledge of Clark's sexual relationships with employees of Parker & Gould, the reaction of the firm to these relationships, and his personal reaction to these relationships; and

(4)
Assume for the purposes of this exercise alone, that Fuller told you earlier in his preparation session that immediately after the meeting in which Polisi was denied a partnership that he overheard a conversation among Clark, Jayne Post and several other partners in Clark's office in which Clark thanked them for their support on the Polisi matter.  The conversation ended abruptly when Fuller entered Clark's office.  In light of the above, prepare Fuller for his deposition regarding his opinion as to why Polisi was denied a partnership at Parker & Gould and work through the ethical issues presented.

AND

WEDNESDAY, DECEMBER 10, 2008 - Continued
10:45 - 12:00
Witness Preparation and Ethical Considerations of Fuller and Post in Polisi v. Clark et al. (Meet in Witness Preparation Groups - See Room Assignment Schedule - Continued)
B's, on behalf of Defendants, prepare Post for her deposition regarding the following matters:

(1)
Her relationship with Clark during her tenure at Parker & Gould, including her knowledge of any sexual relationships he had with employees of the firm, her reaction to those relationships and the reaction of the firm to those relationships;

(2)
Her role in the hiring of Polisi as an associate at Parker & Gould, including her understanding of the terms and conditions of Polisi's employment, and her evaluation of Polisi's work performance as an associate through September of YR-4;

(3)
Her evaluation of Polisi's performance as an associate at Parker & Gould from September of YR-4 through June of YR-2, including any impact her knowledge of Polisi's relationship with Clark had on that evaluation; and

(4)
Assume for the purposes of this exercise only, that earlier in the preparation session that Post told you that in conversation with the partners other than Clark involved in the YR-4 through YR-3 NCW case, that they reported that Polisi's work was ordinary at best, and that the only reason they went along with Polisi's "A" grade for that year was because they were lobbied to do so by Clark and that in reality, the only reason for Polisi being rated as good potential for partner was Clark's intervention on her behalf.  In light of the above, prepare Post for her deposition regarding her evaluation of Polisi's performance as an associate at Parker & Gould and work through the ethical issues presented.

12:00 - 1:00 
Lunch 
WEDNESDAY, DECEMBER 10, 2008 - Continued
	
	
Workshops #7 and #8

Gathering Information, Obtaining Admissions


and Theory Testing
This segment of the program provides an opportunity for participants to work on the skills of information gathering for the purposes of testing potential legal, factual, or persuasive theories of the case that they have formulated, as well as work on obtaining admissions that inform those theories.  We define legal theory as describing why the law will support a finding for your client, factual theory as an explanation of what actually happened in the case, and persuasive theory as describing a way of presenting the case that will make the fact finder want to find in favor of your client.  Please refer to Malone & Hoffman, Chapters Eleven, Twelve and Fifteen.
	


  1:00 - 2:15
Workshop #7 -- Gathering Information, Obtaining Admissions and Theory Testing -- Fuller and Post in Polisi v. Clark et al.  (Meet in 

Break-up Groups - See Room Assignment Schedule)

B's, on behalf of Defendants, continue the deposition of Fuller by eliciting facts that test the following potential case theories:*

(1)
Polisi would have had a better chance to obtain a partnership at Parker & Gould if she had put off her candidacy until YR-1, and her failure to obtain a partnership was due to her decision to push for a partnership decision in YR-2;

(2)
Fuller was not only Polisi's professional mentor, but was also desirous of a personal relationship with her, and his opinion of her abilities as a lawyer is based on these personal considerations as opposed to the merits of her job performance;

(3)
The real reason why Polisi was turned down for a partnership at Parker & Gould was her uneven job performance, not discrimination in any form by Clark or the law firm; and

(4)
Any other legal, factual, or persuasive theory of the case that you have developed.

A's, on behalf of Plaintiff, defend your client's interests during the deposition.


*
An individual participant should not try to cover all of these topics in the time allocated for each person.  Each participant should pick 1 or 2 of these topics and attempt to develop each topic as completely as possible in the time available to question the deponent.
WEDNESDAY, DECEMBER 10, 2008 - Continued
2:15 - 2:30

Break
2:30 - 3:45
Workshop #8 -- Gathering Information, Obtaining Admissions and Theory Testing -- Fuller and Post in Polisi v. Clark et al.  (Meet in 

Break-up Groups - See Room Assignment Schedule) 

A's, on behalf of Plaintiff, continue the deposition of Post by eliciting facts that test the following case theories:*

(1)
It was well known at Parker & Gould that Clark engaged in sexual relationships with employees of the firm, including associates, and although these relationships were inappropriate (and viewed as such by the firm) they were tolerated because of Clark's importance to the firm as a litigator and in attracting business;

(2)
Post voted against Polisi's candidacy for partnership based on Polisi's failure to travel in the earlier part of her career as an associate at Parker & Gould, Polisi's refusal to accept work on Post's projects and not on her work performance as an associate;

(3)
Polisi's failure to maintain a high level of billable hours in YR-2 was caused by her terminating her relationship with Clark, resulting in her services not being requested either because Clark expressly asked his partners to lower her hours or because Clark's partners assumed that Clark would not want Polisi to succeed at the firm; and

(4)
Any other legal, factual, or persuasive theory of the case that you have developed.

B's, on behalf of Defendants, defend your client's interests during the deposition.

3:45 - 4:00

Break
4:00 - 5:00
Panel Discussion -- Professionalism, Lawyer Ethics and the Obstreperous Lawyer  

AND
Closing Remarks

*
An individual participant should not try to cover all of these topics in the time allocated for each person.  Each participant should pick 1 or 2 of these topics and attempt to develop each topic as completely as possible in the time available to question the deponent
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